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Scottish action to recover damages by way of solatium in respect
of an injury negligently caused to his son in England. Such
damages are recoverable by Scottish, but not by English, law.
Authority so direct as this in a case of tort is not to be found
in England. But in Ekins v. East India Co.1 the plaintiff, who
brought trover for a ship which had been converted in the East
Indies^ was allowed interest on the value of the ship at the rate
prevailing in that country. Again, it was held in Cope v. Doherrf-
that a limitation put by the Merchant Shipping Act, 1854,
upon what was recoverable in respect of a collision at sea
affected the substance of liability, not procedure. The matter
is confused owing to the peculiar English doctrine that for a
tort to be actionable at all in this country it must contain two
ingredients, namely unjustifiability by the lex loci delicti and
actionability by the lexfori* It might, therefore, be argued that
since the lexfori is of equal importance with the lex loci in deter-
mining the primary question of liability, it has an equal claim
to be heard on the question whether recovery may be had for
a particular item of damage. Despite the case of Machado v.
Fontes^ however, the truth would appear to be that a person
injured by a wrong abroad cannot recover compensation in
England unless compensation is recoverable according to the
lex loci delicti*
The next question is—By what law is the measure of dam-
ages governed? Those textbook writers who deal with the
matter affirm in terms that it is governed by the proper law of
the obligation, but when their language is analysed it will
generally be found that they have in mind what we have called
remoteness of liability.6 A rule as to the measure of damages in
the narrow sense is a mere rule of calculation which operates
only after the injury or loss in question has been found to be
free from the vice of remoteness. Its function is to quantify in
terms of money the sum payable by the defendant in respect of
the injury, whether it be a tort or breach of contract, for which
his liability has already been determined by the proper law.
A plaintiff who seeks to recover compensation in England in
respect of an obligation that is governed as to substance by a
1 (1717), i P. Wms. 395, and see Wharton, s. 4781.
* (1858), % De G. & J. 614, 626; see also in the court below, 4 K. & J. 367,
384..	3 Supra, pp. 28oetseqq.
4 [1897] 2 £.B. 231; supra, p. 286.	* %*», p. 287-
6 See, for example, Beale on the Conflict of Laws* s. 412.15 Wharton, ss. 427
Q. 478 c.i Goodrich on the Conflict of laws, pp. 254-6,

